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of this section, gross income from min-
ing means (except as provided in sub-
paragraph (2) of this paragraph) the ac-
tual amount for which the ore or min-
eral is sold if the taxpayer sells the ore
or mineral:

(i) As it emerges from the mine, prior
to the application of any process other
than a mining process or any transpor-
tation, or

(ii) After application of only mining
processes, including mining transpor-
tation, and before any nonmining
transportation.

If the taxpayer sells his ore or mineral
in more than one form, and if only
mining processes are applied to the ore
or mineral, gross income from mining
is the actual amount for which the var-
ious forms of the ore or mineral are
sold, after any adjustments required by
paragraph (e)(1) of this section. For ex-
ample, if, at his mine or quarry, a tax-
payer sells several sizes of crushed gyp-
sum and also sells gypsum fines pro-
duced as an incidental byproduct of his
crushing operations, without applying
any nonmining processes, gross income
from mining will ordinarily be the
total amount for which such crushed
gypsum and fines are actually sold. See
paragraphs (f) and (g) of this section
for provisions defining mining and non-
mining processes for various minerals.

(2) In the case of sales between mem-
bers of a controlled group (including
sales as to which the district director
exercises his authority under section
482 and the regulations thereunder),
the prices for such sales (which shall be
deemed to be the actual amount for
which the ore or mineral is sold) shall
be determined, if possible, by use of the
representative market or field price
method, as described in paragraph (c)
of this section; otherwise such prices
shall be determined by the appropriate
pricing method as provided in para-
graph (d)(1) of this section. For the
definitions of the terms controlled and
group, see paragraph (j) (1) and (2) of
this section.

(c) Cases where a representative market
or field price for the taxpayer’s ore or
mineral can be ascertained—(1) General
rule. If the taxpayer processes the ore
or mineral before sale by the applica-
tion of nonmining processes (including
nonmining transportation), or uses it

in his operations, gross income from
mining shall be computed by use of the
representative market or field price of
an ore or mineral of like kind and
grade as the taxpayer’s ore or mineral
after the application of the mining
processes actually applied (if any), in-
cluding mining transportation (if any),
and before any nonmining transpor-
tation, subject to any adjustments re-
quired by paragraph (e)(1) of this sec-
tion. See paragraph (e)(2)(i) of this sec-
tion for certain other situations in
which this paragraph shall apply. The
objective in computing gross income
from mining by the representative
market or field price method is to as-
certain, on the basis of an analysis of
actual competitive sales by the tax-
payer or others, the dollar figure or
amount which most nearly represents
the approximate price at which the
taxpayer, in light of market condi-
tions, could have sold his ores or min-
erals if, prior to the application of non-
mining processes, the taxpayer had
sold the quantities and types of ores
and minerals to which he applied non-
mining processes. If it is possible to de-
termine a market or field price under
the provisions of this paragraph, and if
that price is determined to be rep-
resentative, the taxpayer’s gross in-
come from mining shall be determined
on the basis of that price and not under
the provisions of paragraph (d) of this
section. The taxpayer’s own actual
sales prices for ores or minerals of like
kind and grade shall be taken into ac-
count when establishing market or
field prices, provided that those sales
are determined to be representative.

(2) Criteria for determining whether an
ore or mineral is of like kind and grade as
the taxpayer’s ore or mineral. An ore or
mineral will be considered to be of like
kind and grade as the taxpayer’s ore or
mineral if, in common commercial
practice, it is sufficiently similar in
chemical, mineralogical, or physical
characteristics to the taxpayer’s ore or
mineral that it is used, or is commer-
cially suitable for use, for essentially
the same purposes as the uses to which
the taxpayer’s ore or mineral is put.
Whether an ore or mineral is of like
kind and grade as the taxpayer’s ore or
mineral will generally be determined
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by reference to industrial or commer-
cial specifications and by consideration
of chemical and physical data relating
to the minerals and deposits in ques-
tion. The fact that the taxpayer applies
slightly different size reduction proc-
esses, or the fact that the taxpayer
uses slightly different benefication
processes, or the fact that the taxpayer
sells his ore or mineral for different
purposes, will not, in itself, prevent an-
other person’s ore or mineral from
being considered to be of like kind and
grade as the taxpayer’s ore or mineral.
On the other hand, the fact that the
taxpayer’s ore or mineral is suitable
for the same general commercial use as
another person’s ore or mineral will
not cause the two ores or minerals to
be considered to be of like kind and
grade if the desirable natural constitu-
ents of the two ores or minerals are
markedly different substances. For ex-
ample, anthracite coal will not be con-
sidered to be of like kind as bituminous
coal merely because both types of coal
can be used as fuel. Similarly, bitu-
minous coal which does not possess
coking qualities will not be considered
to be of like grade as bituminous cok-
ing coal. However, in the case of a tax-
payer who mines and uses his bitu-
minous coal in the production of coke,
all bituminous coals in the same mar-
keting area will be considered to be of
like kind, and all such bituminous
coals having the same or similar cok-
ing quality suitable for commercial use
by coke producers will be considered to
be of like grade as the coal mined and
used by the taxpayer.

Fine distinctions between various
grades of minerals are to be avoided
unless those distinctions are clearly
shown to have genuine commercial sig-
nificance.

(3) Factors to be considered in determin-
ing the representative market or field
price for the taxpayer’s ore or mineral. In
determining the representative market
or field price for the taxpayer’s ore or
mineral, consideration shall be given
only to prices of ores or minerals of
like kind and grade as the taxpayer’s
ore or mineral and with which, under
commercially accepted standards, the
taxpayer’s ore or mineral would be con-
sidered to be in competition if it were
sold under the conditions described in

paragraph (b)(1) of this section. A
weighted average of the competitive
selling prices of ores or minerals of
like kind and grade as the taxpayer’s,
beneficiated only by mining processes,
if any, in the relevant markets, al-
though not determinative of the rep-
resentative market or field price, is an
important factor in the determination
of that price. The taxpayer’s own com-
petitive sales prices for minerals which
have been subjected only to mining
processes shall be taken into account
in computing such a weighted average.
For purposes of the preceding sentence,
if the district director has exercised his
authority under section 482 and the
regulations thereunder and has deter-
mined the appropriate price with re-
spect to specific sales transactions by
the taxpayer, that price shall be
deemed to be a competitive sales price
for those transactions. Sales or pur-
chases, including the taxpayer’s, of
ores or minerals of like kind and grade
as the taxpayer’s, will be taken into
consideration in determining the rep-
resentative market or field price for
the taxpayer’s ore or mineral only if
those sales or purchases are the result
of competitive transactions. The iden-
tity of the taxpayer’s relevant markets
(including their accessibility to the
taxpayer), and the representative mar-
ket or field price within those markets,
are necessarily factual determinations
to be made on the basis of the facts and
circumstances of each individual case.
For the purpose of determining the rep-
resentative market or field price for
the taxpayer’s ore or mineral, excep-
tional, insignificant, unusual, tie-in, or
accommodation sales shall be dis-
regarded. Except as provided above,
representative market or field prices
shall not be determined by reference to
prices established between members of
a controlled group. See paragraph (j) of
this section for the definitions of the
terms controlled and group.

(4) Use of prices of mineral of different
grade. If there is no representative
market or field price for a mineral of
like kind and grade as the taxpayer’s,
representative market or field prices
for an ore or mineral which is of like
kind but which is not of like grade as
his ore or mineral may be used, with
appropriate adjustments for differences
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in mineral content. Representative
market or field prices of an ore or min-
eral of like kind but not of like grade
may be used only if such adjustments
are readily ascertainable. For example,
it may be appropriate in a particular
case to establish the representative
market or field price for an ore having
50 percent X mineral content by ref-
erence to the representative market or
field price for the same kind of ore hav-
ing 60 percent X mineral content with
an appropriate adjustment for the dif-
ferences in the valuable mineral con-
tent of the two ores, any differences in
processing costs attributable to impu-
rities, and any other relevant factors.

(5) Information to be furnished by a
taxpayer computing gross income from
mining by use of a representative market
or field price. A taxpayer who computes
his gross income from mining pursuant
to the provisions of this paragraph
shall attach to his return a summary
statement indicating the prices used by
him in computing gross income from
mining under this paragraph and the
source of his information as to those
prices, and the relevant supporting
data shall be assembled, segregated,
and made readily available at the tax-
payer’s principal place of business.

(6) Limitation on gross income from
mining computed under the provisions of
this paragraph. It shall be presumed
that a price is not a representative
market or field price for the taxpayer’s
ore or mineral if the sum of such price
plus the total of all costs of the non-
mining processes (including nonmining
transportation) which the taxpayer ap-
plies to his ore or mineral regularly ex-
ceeds the taxpayer’s actual sales price
of his product. For example, if on a reg-
ular basis the total of all costs of non-
mining processes applied by the tax-
payer to coal for the purpose of making
coke is $12 per ton, and if the tax-
payer’s actual sale price for such coke
is $18 per ton, a price of $7 per ton
would not be a representative market
or field price for the taxpayer’s coal
which is used for making coke. In order
to rebut the presumption set forth in
the first sentence of this subparagraph,
it must be established that the loss on
nonmining operations is directly at-
tributable to unusual, peculiar and
nonrecurring factors rather than to the

use of a market or field price which is
not representative. For example, the
first sentence of this subparagraph
shall not apply if the taxpayer estab-
lishes in an appropriate case that the
loss on nonmining operations is di-
rectly attributable to an event such as
a fire, flood, explosion, earthquake, or
strike.

(d) Cases where a representative market
or field price cannot be ascertained— (1)
General rule. (i) If it is impossible to de-
termine a representative market or
field price as described in paragraph (c)
of this section then, except as provided
in subdivision (ii) of this subparagraph,
gross income from mining shall be
computed by use of the proportionate
profits method as set forth in subpara-
graph (4) of this paragraph. A method
of computing gross income from min-
ing under the provisions of this para-
graph shall not be deemed to be a
method of accounting for purposes of
paragraph (e) of § 1.446–1.

(ii)(a) The Office of the Assistant
Commissioner (Technical) may deter-
mine that a method of computation is
more appropriate than the propor-
tionate profits method or the method
being used by the taxpayer. The tax-
payer may request such a determina-
tion (see (d) of this subdivision (ii)). If
the taxpayer is using a method of com-
putation which has been determined by
the Office of Assistant Commissioner
(Technical) to be more appropriate
than the proportionate profits method,
such method shall continue to be used
until it is determined by the Office of
Assistant Commissioner (Technical)
that either the proportionate profits
method or another method is more ap-
propriate.

(b) The proportionate profits method
is more appropriate than the method
being used under (a) if, under the par-
ticular facts and circumstances, the
method being used under (a) consist-
ently fails to clearly reflect gross in-
come from mining and the propor-
tionate profits method more clearly re-
flects gross income from mining for the
taxable year.

(c) An alternative method (a method
other than the method being used
under (a) (if any) and the proportionate
profits method) is more appropriate
than the method being used under (a)
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(if any) and the proportionate profits
method if, under the particular facts
and circumstances, the latter methods
consistently fail to clearly reflect
gross income from mining, and the al-
ternative method being considered
more clearly reflects gross income
from mining on a consistent basis than
the method being used under (a) (if
any) and the proportionate profits
method. When determining whether a
method of computation clearly reflects
gross income from mining, it is rel-
evant to compare the gross income
from mining produced by such method
with the gross income from mining, on
an equivalent amount of production,
which results from the computation
methods used by competitors. When de-
termining the acceptability of pro-
posed alternative methods, primary
consideration will be given to com-
putation methods based upon rep-
resentative charges for ores, minerals,
products, or services. See paragraph (c)
of this section for principles determin-
ing the representative character of a
charge.

(d) Application for permission to
compute gross income from mining by
use of an alternative method shall be
made by submitting a request to the
Commissioner of Internal Revenue, At-
tention: Assistant Commissioner
(Technical), Washington, DC 20224.

(e) Among the alternative methods of
computation to which consideration
will be given, provided that the re-
quirements of this subdivision (ii) are
met, are the methods listed in subpara-
graphs (5), (6), and (7) of this para-
graph. The order in which these meth-
ods are listed is not significant, and
the listing of these methods does not
preclude a request to make use of a
method which is not listed.

(iii) Approval and continued use of
any method of computation under this
paragraph depends upon all the facts
and circumstances in each case, and
shall be subject to such terms and con-
ditions as may be necessary in the
opinion of the Commissioner to reflect
clearly the gross income from mining.
Accordingly, the use of such a method
for any taxable year shall be subject to
review and change.

(2) Costs to be used in computing gross
income from mining by use of methods

based on the taxpayer’s costs. In deter-
mining the taxpayer’s gross income
from mining by use of methods based
on the taxpayer’s costs, only costs ac-
tually paid or incurred shall be taken
into consideration. In general, if the
taxpayer has consistently employed a
reasonable method of determining the
costs of the various individual phases
of his mining and nonmining processes
(such as extraction, loading for ship-
ment, calcining, packaging, etc.), such
method shall not be disturbed. The
amount of any particular item to be
taken into account shall, for taxable
years beginning after November 30,
1968, be the amount used in determin-
ing the taxpayer’s income for tax pur-
poses. For example, the depreciation
lives, methods, and records used for tax
purposes, if different from those used
for book purposes, shall be the basis for
determining the amount of deprecia-
tion to be used. However, a taxpayer
may continue to use a reasonable
method for determining those costs on
the basis of the amounts computed for
cost control or similar financial or ac-
counting books and records if that
method has been used consistently and
is applied to the determination of all
those costs.

(3) Treatment of particular items in
computing gross income from the mining
by use of methods based on the taxpayer’s
costs. (i) Except as specifically provided
elsewhere in this section, when deter-
mining gross income from mining by
use of methods based on the taxpayer’s
costs, the costs attributable to mining
transportation shall be treated as min-
ing costs, and the costs attributable to
nonmining transportation shall be
treated as nonmining costs. Accord-
ingly, except as specifically provided
elsewhere in this section, all profits at-
tributable to mining transportation
shall be treated as mining profits, and
all profits attributable to nonmining
transportation shall be treated as non-
mining profits. For this purpose, min-
ing transportation means so much of
the transportation of ores or minerals
(whether or not by common carrier)
from the point of extraction from the
ground to plants or mills in which
other mining processes are applied
thereto as is not in excess of 50 miles
or, if the taxpayer files an application
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pursuant to paragraph (h) of this sec-
tion and the Commissioner finds that
both the physical and other require-
ments are such that the ores or min-
erals must be transported a greater dis-
tance to such plants or mills, the
transportation over the greater dis-
tance. Further, for this purpose, non-
mining transportation includes the
transportation (whether or not by com-
mon carrier) of ores, minerals, or the
products produced therefrom, from the
point of extraction from the ground to
nonmining facilities, or from a mining
facility to a nonmining facility, or
from one nonmining facility to an-
other, or from a nonmining facility to
the customers who purchase the tax-
payer’s first marketable product or
group of products. See paragraph (e)(2)
of this section for provisions relating
to purchased transportation to the cus-
tomer and paragraph (g)(3) of this sec-
tion for provisions relating to trans-
portation the primary purpose of which
is marketing or distribution. In the ab-
sence of other methods which clearly
reflect the costs of the various phases
of transportation, the cost attributable
to nonmining transportation shall be
an amount which is in the same ratio
to the costs incurred for the total
transportation as the distance of the
nonmining transportation is to the dis-
tance of the total transportation. As
an example, where the plants or mills
in which mining processes are applied
to ores or minerals are in excess of 50
miles from the point of extraction from
the ground (or in excess of a greater
distance approved by the Commis-
sioner), the costs incurred for transpor-
tation to those plants or mills in ex-
cess of 50 miles (or of that greater dis-
tance) shall be treated as nonmining
costs in determining gross income from
mining. Accordingly, all profits attrib-
utable to that excess transportation
are treated as nonmining profits. How-
ever, except in the case of transpor-
tation performed in conveyances owned
or leased by the taxpayer, the preced-
ing sentence shall apply only to tax-
able years beginning after November
30, 1968.

(ii) In determining gross income from
mining by use of methods based on the
taxpayer’s costs, a process shall not be
considered as a mining process to the

extent it is applied to ores, minerals,
or other materials with respect to
which the taxpayer is not entitled to a
deduction for depletion under section
611. The costs of such nondepletable
ores, minerals, or materials; the costs
of the processes (including blending,
size reduction, etc.) applied thereto;
and the transportation costs thereof, if
any, shall be considered as nominating
costs in determining gross income from
mining. If a mining process is applied
to an admixture of depletable and non-
depletable material, the cost of the
process and the cost of transportation,
if any, attributable to the nondeplet-
able material shall be considered as
nonmining costs in determining gross
income from mining. Accordingly, all
profits attributable thereto are treated
as nonmining profits. In the absence of
other methods which clearly reflect the
cost attributable to the processing and
transportation, if any, of the non-
depletable admixed material, that cost
shall be deemed to be that proportion
of the costs which the tonnage of non-
depletable material bears to the total
tonnage of both depletable and non-
depletable material.

(iii) In determining gross income
from mining by use of methods based
on the taxpayer’s costs:

(a) The costs attributable to contain-
ers, bags, packages, pallets, and similar
items as well as the costs of materials
and labor attributable to bagging,
packaging, palletizing, or similar oper-
ations shall be considered as nonmin-
ing costs.

(b) The costs attributable to the bulk
loading of manufactured products shall
be considered as nonmining costs.

(c) The costs attributable to the oper-
ation of warehouses or distribution ter-
minals for manufactured products shall
be considered as nonmining costs.

Accordingly, all profits attributable
thereto are treated as nonmining prof-
its.

(iv) In computing gross income from
mining by the use of methods based on
the taxpayer’s costs, the principles set
forth in paragraph (c) of § 1.613–5 shall
apply when determining whether sell-
ing expenses and trade association dues
are to be treated, in whole or in part,
as mining costs or as nonmining costs.
To the extent that selling expenses and
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trade association dues are treated as
nonmining costs, all profits attrib-
utable thereto are treated as nonmin-
ing profits.

(v) See paragraph (e)(1) of this sec-
tion for provisions excluding certain
allowances from the taxpayer’s gross
sales and costs of his first marketable
product or group of products.

(4) Proportionate profits method. (i)
The objective of the proportionate prof-
its method of computation is to ascer-
tain gross income from mining by ap-
plying the principle that each dollar of
the total costs paid or incurred to
produce, sell, and transport the first
marketable product or group of prod-
ucts (as defined in subdivision (iv) of
this subparagraph) earns the same per-
centage of profit. Accordingly, in the
proportionate profits method no rank-
ing of costs is permissible which re-
sults in excluding or minimizing the ef-
fect of any costs incurred to produce,
sell, and transport the first marketable
product or group of products. For pur-
poses of this subparagraph, members of
a controlled group shall be treated as
divisions of a single taxpayer. See

paragraph (j) of this section for the
definitions of the terms controlled and
group.

(ii) The proportionate profits method
of computation is applied by multiply-
ing the taxpayer’s gross sales (actual
or constructive) of his first marketable
product or group of products (after
making the adjustments required by
paragraph (e) of this section) by a frac-
tion whose numerator is the sum of all
the costs allocable to those mining
processes which are applied to produce,
sell, and transport the first marketable
product or group of products, and
whose denominator is the total of all
the mining and nonmining costs paid
or incurred to produce, sell, and trans-
port the first marketable product or
group of products (after making the ad-
justments required by this paragraph
and paragraph (e) of this section). The
method as described herein is merely a
restatement of the method formerly
set forth in the second sentence of Reg-
ulations 118, section 39.23(m)–1 (e)(3)
(1939 Code). The proportionate profits
method of computation may be illus-
trated by the following equation:

Mining ts

Total ts
Gross sales Gross income from ing

cos

cos
min× =

(iii) Those costs which are paid or in-
curred by the taxpayer to produce, sell,
and transport the first marketable
product or group of products, and
which are not directly identifiable with
either a particular mining process or a
particular nonmining process shall, in
the absence of a specific provision of
this section providing an apportion-
ment method, be apportioned to min-
ing and to nonmining by use of a meth-
od which is reasonable under the cir-
cumstances. One method which may be
reasonable in a particular case is an al-
location based on the proportion that
the direct costs of mining processes
and the direct costs of nonmining proc-
esses bear to each other. For example,
the salary of a corporate officer en-
gaged in overseeing all of the tax-
payer’s processes is an expense which
may reasonably be apportioned on the

basis of the ratio between the direct
costs of mining and nonmining proc-
esses. On the other hand, an expense
such as workmen’s compensation pre-
miums would normally be apportioned
on the basis of direct labor costs. For
the rule relating to selling expenses,
see paragraph (c)(4) of § 1.613–5.

(iv) As used in this section, the term
first marketable product or group of prod-
ucts means the product (or group of es-
sentially the same products) produced
by the taxpayer as a result of the appli-
cation of nonmining processes, in the
form or condition in which such prod-
uct or products are first marketed in
significant quantities by the taxpayer
or by others in the taxpayer’s market-
ing area. For this purpose, bulk and
packaged products are considered to be
essentially the same product. Sales be-
tween members of a controlled group
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(as defined in paragraph (j) of this sec-
tion) shall not be considered in making
a determination under this subdivision.
The first marketable product or group
of products does not include any prod-
uct which results from additional man-
ufacturing or other nonmining proc-
esses applied to the product or prod-
ucts first marketed in significant quan-
tities by the taxpayer or others in the
taxpayer’s marketing area. For exam-
ple, if a cement manufacturer sells his
own finished cement in bulk and bags
and also sells concrete blocks or dry
ready-mix aggregates containing addi-
tives, the finished cement, in bulk and
bags, constitutes the first marketable
product or group of products produced
by him. Similarly, if an integrated iron
ore and steel producer sells both pig
iron in various sizes and rolled sheet
iron or shapes, his first marketable
product is the pig iron in its various
sizes. Further, if an integrated clay
and brick producer sells both unglazed
bricks and tiles of various shapes and
sizes and additionally manufactured
bricks and tiles which are specially
glazed, the unglazed products, both
packaged and unpackaged, constitute
his first marketable product or group
of products.

(v)(a) As used in this subparagraph,
the term gross sales (actual or construc-
tive) means the total of the taxpayer’s
actual competitive sales to others of
the first marketable product or group
of products, plus the taxpayer’s con-
structive sales of the first marketable
product or group of products used or
retained for use in his own subsequent
operations, subject to the adjustments
required by paragraph (e) of this sec-
tion. See (b) of this subdivision in the
case of actual sales between members
of controlled groups and in the case of
constructive sales. A constructive sale
occurs when a miner-manufacturer is
deemed, for percentage depletion pur-
poses, to be selling the first market-
able product or group of products to
himself.

(b) In the case of sales between mem-
bers of a controlled group as to which
the district director has exercised his
authority under section 482 and the
regulations thereunder and has deter-
mined the appropriate price with re-
spect to specific sales transactions,

that price shall be deemed, for those
transactions, to be the actual amount
for which the first marketable product
or group of products is sold for pur-
poses of this subdivision (v). In the case
of all other sales between members of a
controlled group, and in the case of
constructive sales, the prices for such
sales shall be determined by use of the
principles set forth in paragraph (c) of
this section, subject to the adjust-
ments required by paragraph (e) of this
section. In the case of constructive
sales, see paragraph (c)(4) of this sec-
tion for rules relating to information
to be furnished by the taxpayer.

(vi) The provisions of this subpara-
graph may be illustrated by the follow-
ing examples:

Example 1. (a) Facts. A is engaged in the
mining of a mineral to which section 613 ap-
plies and in the application thereto of non-
mining processes. During 1968, A incurred ex-
traction costs of $35,000; other mining costs
of $56,000; $150,000 for manufacturing costs;
$46,000 for other nonmining processes; and
$14,000 for the company president’s salary
and similiar costs resulting from both non-
mining and mining processes. During that
year, A produced and sold 70,000 tons of his
first marketable product for an actual gross
sales price of $420,000, after the adjustments
required by paragraph (e) of this section. A
representative market or field price for A’s
mineral before the application of nonmining
processes cannot be established.

(b) Computation. (1) The computation of A’s
gross income from mining by use of the pro-
portionate profits method involves two
steps. The first step is to apportion A’s costs
to mining and to nonmining. A apportions
the company president’s salary and similiar
costs to mining and to nonmining in the
manner described in the second and third
sentences of subdivision (iii) of this subpara-
graph, and apportions his remaining costs as
follows:

Cost Mining Nonmin-
ing Total

Extraction ....................... $35,000 ................ $35,000
Other mining processes 56,000 ................ 56,000
Manufacturing ................ ................ $150,000 150,000
Other nonmining proc-

esses .......................... ................ 46,000 46,000

Subtotal .................. 91,000 196,000 287,000
President’s salary and

similar costs ............... 4,439 9,561 14,000

Total costs .............. 95,439 205,561 301,000

(2) The second step is to apply the propor-
tionate profits fraction so as to compute A’s
gross income from mining. To do this, A first
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